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IN THE COURT OF ADDITIONAL CHIEF JUDICIAL MAGISTRATE 

SONITPUR, TEZPUR, ASSAM 

      GR CASE NO:- 2835/15 

                        U/S – 279/338 IPC 

  State of Assam 

Vs                                      

Sri Raju Thapa 

Accused person 

 

Present                :  Sri. Angshuman Bhattacharjee 

   Addl. Chief Judicial Magistrate 

For Prosecution        :  Sri. P. Baruah, Learned Addl. Public Prosecutor. 

For the accused     :   Sri Taranath Gajirel, Ld Defence Counsel  

Evidence recorded on    :  21-08-17,27-10-17,05-03-18,10-05-18, 

                                                    21-7-18,20-01-21 

 Arguments heard on    :  22-03-21 

Judgement delivered on  :  31-03-21 

 

J U D G M E N T 

1. The prosecution case arises out of an ejahar dtd 15-10-15 lodged by one 

Hriday Mohari. It has been claimed by the informant that on 17-7-15 at about 8 am, 

he was coming from Bhalukpung in a Pick Up van bearing No AS-12-E-0986. He was 

sitting inside the cabin along with the driver and the vehicle was going towards 17 

mile. As the driver of the vehicle was driving the same rashly, negligently and at 

high speed, he lost control over the vehicle and the same turned turtle on National 

Highway 15 near 17 mile. On account of the accident, the informant sustained 

injuries on his chest and back. Hence, this case.  

 

2. After completion of investigation the police filed charge-sheet against the 

accused Sri Raju Thapa u/s- 279/338 IPC. At the relevant point of time, on receipt 

of summons the accused appeared before this Court and he was furnished copies as 

mandated u/s 207 Cr.P.C. Having found a case against the accused u/s- 279/338 
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IPC, the particulars of offences under said sections of law were explained to the 

accused to which he pleaded not guilty and claimed to be tried 

 

3. The prosecution examined 7 (seven) witnesses and defence examined none. 

The accused was examined u/s-313 Cr.P.C. wherein he stated that the prosecution 

case is false.  

                                     Points for determination 

 

i. Whether on 17-7-15 at about 8 am, the accused drove the 

vehicle bearing Registration No AS-12-E-0986 on a public way, in 

a manner so rash or negligent as to endanger human life, or to 

be likely to cause hurt or injury to Sri Hriday Mohari and thereby 

committed an offence punishable under section 279 of the IPC? 

ii. Whether on the said day, time and place the accused caused 

grievous hurt to Hriday Mohari by driving the aforesaid vehicle 

rashly or negligently so as to endanger human life or personal 

safety of others and thereby committed an offence punishable 

u/s 338 IPC? 

 

Discussion of evidence 

 

4. PW1 Sri Hriday Ranjan Mohari is the informant of this case and he in his 

evidence has stated that in the year 2015 at about 8/8.30 am, he was travelling 

from Arunachal Pradesh in a Bolero Pickup van sitting in the seat of handyman and 

the driver Raju Thapa was driving the said pick up van at a speed of 90 to 100 km 

per hour and he had asked him to lower the speed. The accused told him that the 

owner of the vehicle is calling him over phone so he has to arrive soon. After 

crossing 17 mile centre, the driver took a pick turn and the vehicle capsized twice. 

He sustained injury on his chest and his left was fractured. Somehow he managed 

to bring his mobile phone from his pocket and informed his son Jagat Mohari. He 

was first taken to Balipara Hospital, and thereafter to Tezpur Civil Hospital where 

from he was referred to GMCH. After taking treatment, he was lying seriously ill at 

home and after three months he lodged the ejahar.  

 In cross-examination, he stated that in the ejahar, there was no mention of 

coming from Arunachal Pradesh but was written that he was coming from 
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Bhalukpong. He denied that he did not state before police that going ahead two 

furlong from 17 mile, the accident took place. He also denied that there was ditch 

on the road and to save two cows, the accident took place. He also denied that the 

vehicle was not running in a 90/to 100 km per hour.    

5. PW2 Sri Pintu Dey deposed that he knows both the informant and the 

accused. The incident took place about two years ago at 17 mile which was 4/5 m 

away from his shop situated at Sonamukh centre. He does not know what has 

happened. He only heard that one Bolero Pick up van had capsized.  

 In cross-examination, he stated that he has no knowledge about the incident 

nor does he know about the driver.  

6. PW3 Mustt Sakina Khatun deposed that the incident took place about three 

years ago. On the day of the incident at about 8.30 am, she went to tether her 

goats on N.H.15 and at that time one Bolero vehicle coming in rash and negligent 

manner, dashed her six goats and caused death. At that time, due to flood, she 

tethered her goats on national highway road. In that incident, one passenger 

sustained injury and she does not know whether the injured was either the driver or 

the passenger.  

 In cross-examination, she stated that she knows Raju Thapa but does not 

know the driver of the vehicle. She witnessed the incident with his own eyes and 

the vehicle was in a high speed. She denied that her goats sprang before the 

vehicle and at the place of accident there was a ditch.  

7. PW4 Anowar Hussain deposed that about three years ago, one morning, one 

Bolero Pick Up van coming in a high speed dashed four goats which were tethered 

on national high way. He does not know as to whether any person got injured in 

that accident or not.  

 In cross-examination, he stated that he did not see the accident.  

8. PW5 Md Jahiruddin deposed that informant and accused are known to him. 

In the year 2013 at about 8/8.30 am, he was standing beside the road and saw one 

Bolero Pick up van which was driver in a rash and negligent manner, hit four goats 

on the road and thereafter got capsized. The informant who was travelling in the 

said pick up van sustained injury and he too sustained injuries due to the incident.  
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 In cross-examination, he stated that he has forgotten the registration 

number of the vehicle. He also denied that the vehicle capsized while the driver 

tried to save the goats which suddenly sprang on the road.  

9. PW6 Sri Raju Dey deposed that he knows the informant as well as the 

accused. On the day of the incident, he saw a Bolero Pick up van in a capsized 

condition on the road and one man named Hriday Mahari was lying inside the said 

vehicle in a severely injured condition. The injure was in unconscious state and he 

pulled out him and informed his family members.  

 In cross-examination, he denied the fact that he has not stated before police 

as has been stated by him in his deposition.  

10. PW7 Sri Lakhsmi Prasad Kachari is the investigating officer. 

 In his cross-examination he stated that the incident took place on 

17.07.2015 and ejahar was lodged on 15.10.2015. He recorded the statement of 

the informant on the day of lodgment of ejahar at the police station. The informant 

did not state before him that the accused had told him at the time of the incident 

his owner was asking him to go to his place at the earliest and so he had to drive 

the vehicle at the speed of 90 to 100 km per hour. The informant also did not state 

before him that at the time of the incident the accused had taken a steep turn at a 

turning point and for this the accident took place and the vehicle over turned. The 

informant stated before him that he had sustained grievous injury.  
            

DECISION AND REASONS THEREOF 

11.  I have heard the prosecution and defence side. Let me now analyse how far 

prosecution side has been able to prove its case beyond all reasonable doubt 

against the accused.  

12. In this case cognizance of offences U/S 279/338 IPC have been taken 

against the accused person. Hence, it would be appropriate to discuss the essential 

ingredients of the said offences. 

13. Section 279 IPC says –“Whoever drives any vehicle, or rides, on any public 

way in a manner so rash or negligent as to endanger human life, or to be likely to 

cause hurt or injury to any other person, shall be punished with imprisonment of 

either description for a term which may extend to six months, or with fine which 

may extend to one thousand rupees, or with both”.   
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 Similarly 338 IPC says –“Whoever causes grievous hurt to any person by 

doing any act so rashly or negligently as to endanger human life, or the personal 

safety of others, shall be punished with imprisonment of either description for a 

term which may extend to two years, or with fine which may extend to one 

thousand rupees, or with both”.  

14. In the case of Kriti Singh v State of Assam, 2005(2) GLT 274, it was 

observed in paras 12,13 and 15 reads as follows – “In order to find a person guilty 

under section 279, IPC prosecution is to establish that the accused was driving the 

vehicle in a public way and that he was driving in a rash or negligent manner. 

Similarly, to constitute the offence under section 304(A), IPC, the prosecution is to 

establish the rash or negligent act of the accused which was responsible in resulting 

to death of the victim and such act of rash or negligence do not amount to culpable 

homicide. Thus, in order to constitute either of these two offences, the proof of 

rashness or negligence is essential. The term “rash and “negligence” has not been 

defined in the code and both the words are not synonymous. Rashness is an act 

done in the hope that no untoward consequence will ensue though the person is 

aware of the likelihood of such consequence. On the other hand, negligence is 

acting with the awareness that harmful or mischievous consequences will follow. If 

a person does an act with utter indifference of the consequence of which he may be 

conscious, which he hoped may not take place, he is said to be rash. Negligence is 

failure to take that precaution, which a reasonable and prudent person is expected 

to take. Even if an act is found to e negligent, it may not be construed to mean as 

rash in a given case. Culpable rashness is acting with consciousness that 

mischievous consequences are likely to follow although the accused hoped, even 

though he hoped sincerely, that consequences might not follow. Criminality lies in 

not taking the precaution to prevent the happening of the consequences in the 

hope that they may not happen. On the other hand, negligence is an act done 

without doing something which is reasonable man, guided upon those 

considerations, which ordinary regulate the conduct of human affairs, would do, or 

an act which is prudent or reasonable man would not do in the circumstances 

attending it.” 
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 In the case of State of Karnataka v Satish, (1998) 8 SCC 493, the 

Apex Court held that – “  Merely because the truck was being driven at a “high 

speed” does not speak of either “negligence”  or  “rashness” by itself. None of the 

witnesses examined by thoe prosecution could give any indication, even 

approximately, as to what they meant by “high speed”. “High speed” is a relative 

term”.    

15. It is seen that the informant (PW1) of this case was travelling as a 

handyman with the accused in the Bolero Pick Up Van at the time of the incident. 

He claims that the accused was driving the vehicle at speed and that he had asked 

the accused to lower the speed. He further claims that the said vehicle was being 

driven at a speed of 90/100 km per hour and that the accident took place at a 

turning. Again PW3 Mustt Sakima Khatoon stated that on the day of the incident at 

about 8.30 am, she had tethered her goats at 15 Nos of National Highway, then the 

Bolero Pick Up van which was being driven at a high speed ran over her two goats. 

She also stated that she tethered her goats on the national highway as there was 

flood all around. She further stated that at the place of occurrence there was a 

large pit at the place of occurrence. PW4 Anowar Hussain and PW5 Md Jahuruddin 

stated in course of their examination-in-chief that the Bolero Pick Up Van which was 

driven in a rash and negligent manner had hit four goats on the road. Now, the 

deposition of informant (PW1), PW3, PW4 and PW5 reveal that the accident took 

place on the national highway and at the place of occurrence, there was a turning. 

Their depositions also reveal that PW3 had tethered her goats at the place of 

occurrence and also that there was a large pit at that place.  Hence, an error of 

judgment on the part of the accused while driving Bolero Pick Up van cannot be 

ruled out. He was driving the vehicle on the national highway and as such the same 

ought to have been driven at speed. Merely because the accused was driving the 

vehicle at speed, the same cannot make him liable U/S 279/338 IPC in view of the 

facts that the goats of PW3 were made to tether at that time on the national 

highway at the place of occurrence and also that there was a pit at that place.  

16. Again the I/O in course of his cross-examination stated that PW1 did not 

state before him that the accused at the time of the incident was driving the vehicle 

at a speed of 90/100 km per hour and that at the time of the incident he had taken 

a steep turning point and for this the accident took place. These omissions on the 
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part of PW1 in stating the vital facts before the I/O had clearly put a question mark 

upon the trustworthiness. Moreover the informant in the ejahar also did not 

mention that the accused was driving the vehicle at the speed of 90/100 km per 

hour. As such, the clams made by the informant in course of his deposition in the 

court that at the time of the incident, the accused was driving the vehicle at a 

speed of 90/100 km per hour and that he had taken a steep turning at the place of 

occurrence cannot be accepted as true. Except the informant no other PW could 

give any indication even approximately as regards the speed at which the accused 

was driving the Bolero Pick Up van.  

17. Considering all the above, it is hereby held that prosecution has failed to 

prove its case beyond all reasonable doubt. As such this court holds that the 

accused Sri Raju Thapa is not guilty of the offence U/S 279/338 IPC and he be set 

at liberty forthwith. The bail bond furnished by the accused person is hereby 

extended for six months from today (31-03-2021).  

 

18. Seized vehicle and articles if any, be delivered to his lawful owner after 

proper verification and following the process of law. 

 

19  Judgement is delivered and pronounced in open court.  

 

20 Given under my hand and seal of this court on this 31st day of March, 2021. 

 

 

 

Sri Angshuman Bhattacharjee 
Addl. Chief Judicial Magistrate 

Sonitpur, Tezpur 
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APPENDIX 

 

Prosecution witnesses:- 

PW1 Sri Hriday Ranjan Mohari 

PW2 Sri Pintu Dey 

PW3 Mustt Sakina Khatun 

PW4 Anowar Hussain 

PW5 Md Jahiruddin 

PW6 Sri Raju Dey 

PW7 Sri Lakhsmi Prasad Kachari 

Defence witness: 

Nil 

Documents  exhibited by the prosecution :-  

Ext.1 Ejahar  

Ext.2 Extract copy of GD entry 

Ext. 3 Seizure list 

Ext.4 sketch map 

Ext.5 charge sheet 

 

Documents exhibited by the defence -: Nil  

 

 

      Sri Angshuman Bhattacharjee 
                                                                 Addl. Chief Judicial Magistrate  
                                                                      Sonitpur, Tezpur 


